Challenges to Obamacare, Medicaid, and Medicare (with transcript) by Ruger, Theodore & Gorenstein, Dan
University of Pennsylvania Carey Law School 
Penn Law: Legal Scholarship Repository 
Case In Point Podcasts Faculty Video Podcasts 
5-26-2015 
Challenges to Obamacare, Medicaid, and Medicare (with 
transcript) 
Theodore Ruger 
University of Pennsylvania Carey Law School, deanruger@law.upenn.edu 
Dan Gorenstein 
Minnesota Public Radio 
Follow this and additional works at: https://scholarship.law.upenn.edu/podcasts 
 Part of the Law Commons 
Repository Citation 
Ruger, Theodore and Gorenstein, Dan, "Challenges to Obamacare, Medicaid, and Medicare (with 
transcript)" (2015). Case In Point Podcasts. 18. 
https://scholarship.law.upenn.edu/podcasts/18 
This Video Recording is brought to you for free and open access by the Faculty Video Podcasts at Penn Law: Legal 
Scholarship Repository. It has been accepted for inclusion in Case In Point Podcasts by an authorized 
administrator of Penn Law: Legal Scholarship Repository. For more information, please contact 
PennlawIR@law.upenn.edu. 
Page 1 
University of Pennsylvania Law School 
Case in Point:  Challenges to Obamacare, Medicaid, and Medicare 
May 26, 2015 
 
Ted Ruger and Dan Gorenstein look at challenges to the Affordable Care Act, and what 
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Eleanor Barrett:  Welcome to Case in Point, produced by the University of Pennsylvania Law 
School.  I am your host, Eleanor Barrett.  In this episode, the second in a series on health care, 
we will be looking at the implementation of and challenges to the Affordable Care Act and what 
this means for Medicaid and Medicare.  
 
Joining us in studio today are first Professor Ted Ruger who specializes in Constitutional and 
Health Law here at Penn, and who will assume the role Dean at Penn Law this July.   
 
Also with us is Dan Gorenstein, the Senior Reporter for Marketplace’s Health Desk.   
 
Thank you for joining us.  All right.  Let’s get started.  What are the goals of the Affordable Care 
Act and how have they been implemented today?   
 
Theodore Ruger:  Well, the Act has three main goals, and the implementation is different with 
respect to each one of those three.  One goal of the Act that’s already a fair bit along in terms of 
implementation is to regulate and control unpopular insurance company practices.  For instance, 
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on the eve of the Affordable Care Act, lots of people had difficulty getting insurance because 
they had a pre-existing medical condition and insurers wouldn’t cover them for that.  The Act 
prohibits insurers who do business in any of the exchanges from excluding anybody with a pre-
existing condition.  And that goal, those types of regulations are already very much 
implemented.   
 
A second major goal of the Act is the idea that the Act will expand coverage to up to thirty-five 
million Americans who lacked health insurance coverage.  So, for the first time in our history we 
would come close to universal health insurance coverage.  The Act tries to do that with two 
ways.  One is the Medicaid expansion.  The other is by setting up exchanges in each state to 
allow people to purchase more affordable health care insurance.   
 
As we will discuss today, those goals are very much uncertain in the sense that not every state 
has expanded Medicaid.  Not every state has set up its own exchange.  And, indeed, the very 
structure of the exchanges are under litigation attack in the Supreme Court this year.  
 
Finally, the Act does endeavor to control rising health care costs, which have been rising at much 
greater than the rate of inflation over the past several decades, and particularly in recent years.  
Most of those cost control goals are still not implemented yet, and those kick in 2016, ‘17, and 
‘18, when there are real devices to try to control spending, both tin the private sector and on 
Medicare.   
 
Eleanor Barrett:  You mentioned Medicaid and Medicare in your answer.  Can we step back for 
a minute and can you just explain briefly what is Medicare and what is Medicaid?   
 
Theodore Ruger:  Sure.  Well, Medicare and Medicaid are two foundational structures of our 
health insurance system, which have been with us for a half century, since 1965.  Medicare 
covers almost all Americans age 65 and over, and as well as some Americans with disabilities 
under the age of 65.  Medicaid covers some, but importantly before the Affordable Care Act, not 
all people at or below the poverty line.  So, those programs, particularly Medicare, has become 
one of the most successful popular programs in the US.  It does face cost control concerns, so, 
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the Affordable Care Act doesn’t do much to touch the basic structure of Medicare, but what it 
does is implement some devices to control costs going forward.   
 
Now, with Medicaid, which covers people at or below the poverty line, Medicaid as it stands 
before the Affordable Care Act is a very incomplete health insurance safety net.  There are tens 
of millions of poor people who don’t get Medicaid in the various states in which they live.  
Medicaid is a statute where there is lots of state-by-state variation in the program design.  And 
one of the things the Affordable Care Act is attempting to do is incentivize states to expand 
Medicaid to cover all of their poor citizens at or below the poverty line.  But that process is still 
only incompletely achieved as of today.   
 
Eleanor Barrett:  Well, I want to definitely get back to the Medicaid expansion.  But before we 
do, you did mention a few tweaks to Medicare as part of the Affordable Care Act.  And can you 
explain a little bit more about how that works?  And sort of where we are in terms of cost control 
as it relates to Medicare?   
 
Theodore Ruger:  Sure.  Well, Medicare costs have been increasing at about three and a half 
percent a year, in recent years, which is more than the rate of inflation.  And we can predict both 
economically and demographically a real need to control Medicare costs.  The Act attempts to do 
that in several ways.   
 
One way, which is already up and running to an extent is the Act seeks to change the way the 
federal government pays providers – hospitals and doctors who provide services to Medicare 
patients.  Instead of paying on a kind of one-off fee for service basis, the Act seeks to achieve 
savings by bundling payments and paying a provider, for instance, for an entire episode of care 
in a hospital, which would then put incentives on hospitals and doctors to control their own costs 
within that fixed budget.   
 
Looking ahead, there is a new entity which will be up and running within a year or two called the 
Medicare Independent Payment Advisory Board, which is going to be an independent agency 
tasked with controlling overall spending on Medicare to it and kind of linking it to a rate that is 
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much more closely linked to cost of living increases.  So, this is part of the Act that hasn’t even 
been implemented that will produce another Supreme Court challenge, I predict.  But, it is an 
agency that is going to try to put an overall cap on Medicare costs.   
 
Eleanor Barrett:  Well, Dan, why don’t you tell us what are some of the implications of this 
shift to quality-based care as opposed to fee for service in Medicare?   
 
Dan Gorenstein:  For years and years and years, doctors and hospitals have been paid this what 
we call fee for service.  And what fee for service means, really, is that any time you walk in, and 
you get some sort of procedure done, a doctor is paid, whether that procedure is successful or 
not.  And, in this announcement, what the administration is really trying to do is shift the 
paradigm, and they want to be able to find ways to say all right, we are going to pay you, doctor, 
we are going to pay your, hospital, if you actually not only provide this service but the outcome, 
the health is, in fact, successful.  And, so, it’s really almost like health care reform two-point-oh 
if you think about it.  And it’s really got the potential to move the needle on how care is 
delivered and how much we spend on care.   
 
The question, though, is, and what people need to – I think sometimes we get really caught up, 
it’s really easy to get excited, oh, we’re going to move away from fee for service.  Sometimes, 
fee for service is actually the best thing to do.  And other times, what’s really tricky about 
measuring for quality is that no one agrees what quality is.  I mean, are we – one source I talk to 
all the time says what are we measuring?  Are we measuring the things that are easy to measure?  
Or are we measuring what really is quality and what really is value?  And those are open 
questions that are really open for a lot of debate.   
 
Eleanor Barrett:  Ted, how are we doing to have more definition around those issues?  Are 
there laws or regulations in place or that are coming that are going that are going to help us solve 
some of that?  Or, is that still up in the air at this point?   
 
Theodore Ruger:  Well, it’s I would say yes to both sides of your question.  It is very much up 
in the air.  I mean the Act, as the Act is being implemented, there are hundreds of open question 
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about exactly how these things will be specified.  We are seeing more regulations from HHS and 
the Center for Medicaid Services on exactly what quality metrics they are going to use.  This is a 
phenomenon that is also taking place in the private provider and insurance side.  So, this notion 
of trying to measure outcomes and trying to measure quality is a huge subject of research.  So, 
there’s lots of measures and metrics out there, as Dan said.  The researchers and providers 
themselves debate which are the most valid.  And, in some cases, it’s just very difficult to get 
objective measures.   
 
Where we have seen this already have traction and be useful is kind of simple, standardized 
procedures where we have a good sense of what the guidelines are for doing the procedure, and a 
good sense for what a positive or negative outcome is.  A common example where Medicare is 
already refusing to pay for hospital readmissions following certain kinds of catheter-based 
urinary tract infections, which are very common procedures in hospitals, and if done right, they 
will not produce infection.  And, so, that’s an example of a very simple signal where if 
somebody receives a catheter and gets an infection, the hospital probably has done something 
wrong, and Medicare won’t pay for those readmissions.  When it’s a much more complex 
diagnostic or surgical situation, each case might be somewhat different, and it is going to be hard 
to measure quality in any kind of systemic way.   
 
Eleanor Barrett:  Okay.  Well, let’s move on.  Ted, you hinted at the beginning that Medicaid 
expansion is still an open question also, and a very controversial one.  Let’s start broadly by 
talking about the Supreme Court’s 2012 decision about Medicaid expansion.  What was the 
decision and how does it impact that states?   
 
Theodore Ruger:  Well, the Act, as originally written, contained a provision saying that states 
were invited to expand Medicaid to cover all poor citizens, up to about a hundred and thirty-eight 
percent of the poverty line.  About 16, for an individual today, about $16,500 in annual income.  
So, and as the Act was originally written, the states, if they didn’t take federal funds to expand 
their Medicaid programs in that way, they would lose all pre-existing Medicaid funds from the 
federal government, as well as this new expansion funding.   
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The Supreme Court, in an opinion authored by Chief Justice Roberts, said that that violated the 
constitutional spending clause principles.  That it was too coercive to states to threaten that they 
would lose all of their existing Medicaid funding if they didn’t take this expansion.  And the 
Chief Justice used this evocative phrase, it was like a gun to the head of the state saying either 
take this new money, or we will claw back all of the existing money.   
 
So, what the Supreme Court did in its 2012 Sebelius Decision was essentially rewrite the statute 
to make the decision to expand Medicaid a kind of free standing independent choice by the states 
so that if they choose to expand, they will get new streams of federal funding for the expansion.  
If they choose not to, they won’t get the new funding, but they won’t lose their pre-existing 
Medicaid funding.  So, this has generated an interesting and roiling debate in all of the 50 
different state capitols about what to do.  Do you take the money, which is very generous, over 
90-percent federal funding for the expansion?  Or, in some states, they have chosen really not to 
participate with the Affordable Care Act at all.   
 
What we are seeing is even some states that initially objected to the expansion, have decided 
that’s it’s just too good a deal to pass up, both for their own citizens and for their own budgets 
because they are able to cover millions more citizens, and have the federal taxpayers pay most of 
that share.  So, now we are up to 29 states have decided to expand Medicaid— 
 
Dan Gorenstein:  28.   
 
Theodore Ruger:  28, okay, thank you I will defer.   
 
Dan Gorenstein:  28 states and DC.   
 
Theodore Ruger:  Thank you, right, good – a constitutional lawyer, I forgot that DC isn’t a 
state, but that’s – let’s say 29 jurisdictions.  But, the interesting point is that number is growing 
every few months.  So, I would strongly predict we will be over 30 say by the end of 2015, for 
sure, we will be over 30.  You know a state like Pennsylvania only in the past year has decided to 
expand it.  And it’s because of the federal funds and because of the ability to cover more citizens, 
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it is simply too good a deal for most states to pass up, even states that are controlled by 
Republican governors and legislators.   
 
Eleanor Barrett:  Well, Dan, what are some of – what are the practical consequences of this 
dynamic that’s been in place since the Sebelius decision?   
 
Dan Gorenstein:  That’s an excellent question, and I think it would be really nice to be able to 
sit here and talk with you today and say oh, well, Medicaid has been expanded in these 28 states 
and the District of Columbia, and the world is better.  I think the reality is we don’t – it’s still too 
soon, we don’t really know a lot.  But here is what we do know is that uncompensated care, and I 
apologize for the jargon everybody, uncompensated care – so the amount of money that hospitals 
have had to pay out for all these uninsured people who walk in the door, that has really dropped.  
It’s dropped by about five-point-seven billion dollars, according to a federal report.  
 
And, in the states that have expanded Medicaid, 74-percent of those savings are going to those 
states that have expanded Medicaid.  So, hospitals in these states are much more financially 
healthy.  So, that we know for sure.  I think if you were to put a gun to my head and say, hey, 
what’s the one thing that’s really changed in states that have expanded Medicaid versus states 
that haven’t, you would say, well, hospitals are much better off because they don’t have to pay 
for all these people who are uninsured anymore.  So, that’s point one.   
 
Point two is that you have to understand that under the Affordable Care Act there was this – a 
trade, basically, where the federal government was saying we are going to insure everybody, and 
in exchange for that you are going to see this drop in uncompensated care, hospital, so, we are 
going to take some of your funding away.  Some of the reimbursements that you have been 
getting historically, that’s going to go away.  So, in these hospitals that have not – for hospitals 
that are in states that have not expanded, they’re feeling a real pinch here because they are not 
getting people who are insured and they are watching reimbursement rates from the federal 
government drop.   
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Point three, what we do know, and both Urban Institute and the CBO agree on this, spending 
goes up for people who have insurance – total spending.  So, if you actually are on Medicaid, the 
amount of money you pay out of pocket and the amount that the state or the federal government 
is paying on your behalf; that goes up, right?  Because we are giving people health insurance.  
And, so, when you have health insurance, you spend money.  But, when you are uninsured, you 
spend more out of your own pocket compared to the person who is on Medicaid.  So, that is 
another thing we know.   
 
And, then, the final thing that we know is that the uninsured rate has really fallen.  So, and it is 
much more drastic for places that have expanded Medicaid.  So, the uninsurance rate for people 
in states that are expanded, it’s ten percent.  And for states that have not expanded, it’s eighteen-
point-seven percent.  Too much detail, sorry.  What we know is that there is a real difference in 
how much people have – we know there is a real difference in the rate of the uninsured in states 
that have expanded Medicaid insurance uninsurance rates have really dropped, and they have not 
dropped as much in the other states.     
 
Eleanor Barrett:  Well, one of the things that you hear about in the media is that the ACA, or 
Obamacare, affects the amount of options that consumers have in terms of their health.  Have we 
seen that as a consequence of the implementation that we have been discussing?  Whether it’s the 
Medicaid expansion or the private exchanges?   
 
Dan Gorenstein:  Yeah, we have.  I mean, I think it’s really interesting in a certain way.  Like 
because of this Supreme Court ruling that gives states all this flexibility around whether to not to 
expand their Medicaid programs.  Conservative states, this is really the first opportunity in the 
history of the Medicaid program for conservative states to really try to tailor at least part of their 
Medicaid program to philosophies and politics that more suit those states’ characteristics.   
 
So, for example, Indiana has an interesting – some people don’t like it, some people think it’s 
great – has an interesting program where they are going to charge some of the absolute poorest 
people in this state one dollar a month in premium payments.  And you don’t have to do it – if 
you don’t do it, that’s fine, you will still get Medicaid coverage.  But if you pay one dollar a 
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month, you will get access to vision benefits, dental benefits, and you will probably end up 
spending less out of pocket.  You know, we’re talking about people who might make five 
thousand dollars a year.  And, so, the dollar is arguably symbolic, and there is lots of debate over 
whether or not that that’s a really effective strategy, or if that will sort of bar people from even 
getting insurance.   
 
But, it is this interesting idea that’s coming alive in some of these states.  And where you see 
innovations, frankly, on the Medicaid level, is in these states, and then a lot of these are 
conservative states.  Now, whether they work or not is an open question.  But there is movement 
there.   
 
Eleanor Barrett:  Ted, from a legal perspective, do you expect to continue to see this kind of 
innovation at the state level?  And do you expect that the federal government is going to do 
anything about it or just allow it to continue?   
 
Theodore Ruger:  Well, what is fascinating about the Affordable Care Act is, although it’s a big 
federal statute and contains thousands of pages and is producing federal regulations, it’s 
quintessentially a shared federal-state visions.  So, many of the big decisions about health care of 
Americans under the Affordable Care Act are vested in state governments in partnership with the 
federal government.  So, this is true both on the Medicaid expansion side – Medicaid has always 
been a program with lots of state-by-state variation, and we are seeing some really interesting 
models for Medicaid expansion in the states.  Likewise, the state exchanges are ones where we 
are seeing some very interesting different ways of regulating health insurance in different states.  
As Dan said, some of the red states, like Utah, for instance, on the health exchange side are doing 
some really interesting things to allow small businesses and individuals to purchase insurance.  
 
So, this is a statute that’s where the center of gravity is not just in Washington, but it’s all 50 
state capitols.  Now, the federal government plays a role because, both in funding, but also in 
approving these pilot projects in the states.  States, when they do what to do something really 
innovative with their Medicaid expansion or provision of care, have to get what’s called a 
Section 1115 Waiver from the federal government.  And, to date, the administration has been 
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pretty lenient and generous in granting states waivers.  I think they realize that it is in everyone’s 
interest for this experimentation to go on around the country.   
 
Eleanor Barrett:  Well, we have talked at length about the Sebelius decision in 2012, but there 
have been some other legal challenges to the Affordable Care Act.  Can you talk a little bit about 
those?   
 
Theodore Ruger:  Sure.  Well, last summer at the Supreme Court there was a challenge – a 
high-profile challenge to a very small part of the Act, the contraceptive coverage requirement.  
This was Hobby Lobby decision.  And, in that case, a religious employer, a corporation, objected 
to providing insurance that as part of the insurance would require access to basic FDA-approved 
contraceptives.  And that went all the way to the Supreme Court, and the religious employer won 
an exemption from that part of the mandatory coverage portion of the Act by winning its case 
under the Religious Freedom Restoration Act.  So, that is an example of how the court sided with 
religion over the compelling goal of providing access to health care for women.   
 
There is another case that is more important for the functioning of the Act, which was just argued 
last week before the Supreme Court.  That’s called the King vs. Burwell case.  That involves the 
interpretation of four little words in this massive statute.  The statute provides subsidies to help 
Americans – middle-income Americans afford insurance in the exchanges, but it says that those 
subsidies are available for an exchange, quote, established by as state.  Now, the majority of 
states have, instead of creating their own exchanges have fallen back on the federal government, 
Health and Human Services, to run their health insurance exchanges.  And, so, the challengers, in 
this case, King vs. Burwell, maintain that that statutory phrase should be read to deprive the 
people in the 36— 
 
Dan Gorenstein:  34. 
 
Theodore Ruger:  34 states, thank you, Dan.  The 34 states which are relying on the federal 
exchanges.  Under the challenges theory of the case, up to about eight million citizens in those 
states would be deprived of subsidies, and, therefore, deprived of their health insurance.   
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Eleanor Barrett:  Dan, you actually attended the arguments in Kung vs. Burwell, didn’t you?  
Can you give us a sense of your impression based on the arguments?   
 
Dan Gorenstein:  Sure.  Well, first of all, I mean I’ve got to say that the seating was quite 
fantastic where the reporters were sort of penned in off to the side.  I don’t know if either of you 
have ever been to the court, but you can’t really see much.  But, so, I was sort of behind these 
like enormous columns and these 30-foot tall curtains, like who makes a 30-foot tall curtain, 
right?  But, like there I was and I could barely just see – if I’m leaning really far to the right, I 
could see the Justices, is really, it is a huge honor and you could feel the energy in the room.  
And I think everybody there understood that there was history.   
 
And, I think, though, the biggest takeaway I had was that even the Justices, even the most 
conservative Justices who arguably oppose the federal government on this case and think that the 
subsidies should go away, understand the magnitude of the decision.  Justices Alito and Scalia 
both talked about potential workarounds in case these subsidies go away.  And t hen congress 
would take action, or maybe they would stay the decision so that people would not immediately 
feel – losing subsidies.  Because, look, if you lose – there is a lot at stake here.  If you lose these 
subsidies, a lot of Americans – we’re talking about potentially around seven and a half million 
Americans who have bought insurance through the exchanges.  We’re not talking about people 
who have insurance through employers, but the people on the exchanges could lose their subsidy, 
and that would make insurance, for many of them, unaffordable.  And that could have 
ramifications for insurers.  That could have ramifications for health care providers.  And, also, it 
will certainly have ramifications for the people who rely on this health insurance.   
 
And, most importantly, I think this gets lost a little bit, Ted.  I don’t know what you think, but 
you know we’re talking about like sick people here.  So, you know, the people will talk about 
sort of a death spiral and that more jargon.  But what the death spiral basically means is if the 
subsidies go away, insurance is going to get a lot more expensive.  You are going to have the 
healthiest people sort of leave the marketplace, leave the risk pool, and that’s going to just leave 
the sickest people, but the insurers to kind of make sure they don’t go into the red are going to 
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have to jack up their prices.  So, the sick people here are the ones who could really end up being 
hit hard here.   
 
Theodore Ruger:  Yeah, I mean this is a case that really does have impact on people’s lives, and 
these are people who are depending on the subsidies to have health insurance.  It also has huge 
implications for the hospital industry for reasons Dan mentioned a few minutes ago that these – 
the people who are sick, may have, if they lose their insurance, they may have to access care 
through the emergency room, which is the most expensive way to give care, and it has real 
implications.   
 
Eleanor Barrett:  Well, I want to definitely talk a little bit more about the implications.  But, 
Ted, you wrote recently that the Hobby Lobby decision reflects a sort of core disagreement on 
the part of the Supreme Court with the foundational goal of the ACA of providing universal 
coverage.  Do you think that that position will dictate the outcome in this King case?  Or, how do 
you see that playing out there?   
 
Theodore Ruger:  Well, I did write, in a New England Journal of Medicine piece that the 
Hobby Lobby case represented a kind of clash of absolute values that in the abstract most 
Americans hold dear.  On the one hand, we want to provide universal health care and a basic 
package of benefits that includes all benefits which physicians think are worthwhile.  On the 
other hand, we do value religious freedom.  And the court in Hobby Lobby made a choice – or a 
majority of the court, five Justices, and they came down very strongly in favor of religious 
objections to generally applicable benefit statutes.  And, so, I think the court clearly showed its 
hands there.   
 
Now, the current case, though, doesn’t present such a clash of absolutes.  In other words, there’s 
no particular religious interest that would be hindered by permitting the subsidies.  And, indeed, I 
think the only thing that the challengers in King vs. Burwell have going for them are those four 
words in the statute read literally on one kind of reading of them.  Every other input that we 
usually think goes into decision-making, the human cost, the sense of congress when it was 
debating the Affordable Care Act, which didn’t talk at all about this, that subsidies would hinge 
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on this.  You know, all of the other legal inputs point in favor of the government on this one.  
And I think that the court will, even the justices who are less likely to rule favorably to the 
Affordable Care Act, I do think the majority of justices will rule in favor of the government on 
this one.  It’s simply too – it would be simply too radical to rule otherwise.   
 
Dan Gorenstein:  Well, Ted, you talked earlier in talking about the Sebelius case, your initial 
ACA case, you talked about Roberts’ ruling, a gun to your head.  And you know, you could 
argue, you could think about this state exchange case in the same way where basically if you 
were to take this literal reading that the only way states could provide subsidy, you know, 
insurance support to their citizens is by creating a state exchange and spending state dollars to 
create this exchange and resources and all of that.  That too is a gun to the states’ head, right?  
And so— 
 
Theodore Ruger:  Right, that’s very coercive.   
 
Dan Gorenstein:  And so it’s – I almost wonder, I mean you’re the legal expert, not me.  I 
almost wonder if Roberts has sort of boxed himself in here.   
 
Theodore Ruger:  So, that’s a powerful argument that was advanced both in the government’s 
brief and in some amicus briefs, the notion that if the statute is read the way the challengers want 
to, it really does look like a coercive choice.  Either set up your own exchange or completely lose 
the subsidies to your citizens.  Apparently, Justice Kennedy, in oral argument, suggested that that 
argument might have some resonance with him.  So, what’s interesting is we – it’s always hard 
to predict the individual justices, and particularly the justices near the median voting point of the 
court.  So, here it would be Justices Kennedy and Roberts who we will all be watching come 
June.   
 
Dan Gorenstein:  And one, because I was there – and I’m not a journalist, I don’t follow legal 
cases so often, so I don’t really understand exactly how the Supreme Court works.  But 
something that people who do go to spend a lot of time at the Supreme Court noticed was how 
quiet Justice Roberts was.  That he really asked very few questions.  And again, I don’t to read 
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the tea leaves, but I thought it was perhaps – it was certainly noteworthy that he did not ask any 
questions and maybe this guy is really on the fence here.   
 
Theodore Ruger:  Well, I think, you know and he has a special role as Chief Justice that he has 
to think about not just the law of the case, not just the broader implications, perhaps, but also the 
role of the Supreme Court in American politics.  And does he want to be the leader of a court 
which intervenes by a five to four decision in something that is very much a part of democratic 
politics?  That would be – many would view a decision against the government, in this case, as a 
form of judicial activism.  That you know, we are facing another presidential election where 
people can cast their vote about the shape of the Affordable Care Act going forward, and should 
it really be simply five unelected judges on the court making this decision for us.   
 
Dan Gorenstein:  I didn’t have a chance to talk to a legal scholar here, most of my story focused 
on the economics and the business impact of the case.  But, there is this very interesting question 
that Justice Roberts did ask the Solicitor General, the government’s lawyer, supporting – 
defending the Affordable Care Act.  And he said is it your position that the Obama 
Administration can interpret these four words?  And to mean either a state exchange or a federal 
exchange, but the next administration could interpret that language in a different way.  And the 
Solicitor General said yes, the next administration could interpret this in a different way.  And I 
just wonder if that opens up like as a legal scholar, does that open up some sort of like hornets’ 
nest?   
 
Theodore Ruger:  Well, it may open up a hornets’ nest down the road, but it may make the 
Supreme Court’s decision easier.  Because what they can say, they can essentially, and, perhaps, 
appropriately pass the decision back to the political branches, in this case the Executive, by 
saying – and there’s a long tradition of judges deferring to agency interpretations and then 
allowing new administrations to interpret text differently, which is what’s clear both for this 
issue and everything we have been discussing about the Affordable Care Act, the winner of the 
2016 presidential election, whether it be a Democrat or a Republican, and the new president’s 
posture towards the Act is as important as anything that’s going on in the Supreme Court.  
Because the federal executive holds all of the policy levers to either make the Act work or to 
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thwart its operation.  And, so, if the new president is an opponent of the Affordable Care Act, 
that is a much more dire threat to the goals of the Act, even than the King vs. Burwell case.   
 
Eleanor Barrett:  Well, thank you very much, this is all really interesting.  I guess I just have 
one final questions, which is, given this political dynamic that’s at play, what can we expect for 
health care coverage between now and the 2016 election for individuals?  What can people out 
there expect is going to happen to their insurance?  Or, is it still just a completely up in the air 
question?   
 
Theodore Ruger:  Well, for all of its ambition and scope, what is important to remember about 
the Affordable Care Act is how many of our existing insurance structures it doesn’t tread very 
heavily on.  So, for instance, most of us who have insurance through our jobs are going to see 
that insurance stay pretty much the same.  Most people who are on Medicare are going to see 
their Medicare coverage continue very much the same way.  So, it’s really – the people who – 
the citizens who will see dramatic differences, and depend on – and be watching say the 
Supreme Court ruling are small business employees, individuals who don’t otherwise have 
health insurance.  And, then, the poorest of the poor who depend on the Medicaid expansion.  
Those are the Americans most immediately affected in the next couple years.   
 
Dan Gorenstein:  And I guess I would say on that question that I think in broad strokes, I think 
from the reporting I have done, I think that people beyond the exchanges, right, I mean we have 
been talking a lot about the Affordable Care Act here, but health care is an issues that touches 
every single body.  And that’s something that is a point that really made an impression me when 
I began covering health care.  And I think that there is some general trend that I think in some 
ways the Affordable Care Act is accelerating some of those trends.  I think in 2015, and beyond, 
I think people can continue to expect to see increase in costs, particularly in the form of out of 
pocket expenses, right, in terms of how much you are paying every month, how much you have 
to pay your co-pay when you go to the doctor, I think that’s going to continue to be a trend.  
 
I think that there is potentially here an issue where you know, right now, people who shop on the 
exchanges, it’s a small group of people, but there is a lot of interest among businesses, amongst 
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employers to potentially maybe push their employees ultimately to exchanges where you are 
going to be able to get a certain amount of money every year and you can apply that to whatever 
plan you want to pick.  So, in some ways, the people on these exchanges might be a bit of a 
canary in the coal mine for many of us.  So, I think that is something that people should keep in 
mind.   
 
And, finally, I think that this – the big mystery, though, immediately, and Ted touched on this is 
what happens to these seven and a half million people?  I did talk to one couple who had traveled 
all the way to Mississippi to Washington for the Supreme Court case last week.  And, I asked 
them, you know, what are you going to do?  What are you going to do between now and 
whenever the Supreme Court decides?  And they’re in their fifties, they’re sort of – they’re 
relatively healthy, but they have got health needs, and they are relying on this – on these 
subsidies to help cover the cost.  And they said “we’re gonna pray”.  And they kind of laughed 
about it, but you know, there really is not much choice for these folks.  And I think that people 
need to understand that there is a lot hanging in the balance right now, both with the Supreme 
Court case, but also the having access to health insurance makes a potential fundamental 
difference in people’s lives, at least in some ways and there is a lot at stake.   
 
Eleanor Barrett:  Dan, how do you see the politics of this playing out?  So, the Democrat and 
Republican parties reacting to the outcome of the case or over the next nine months, the election 
– or the election in 2016? 
 
Dan Gorenstein:  Well, in terms or, I think you have congressional Republicans really fort of 
gearing up here.  And if these subsidies go away I think Republicans feel – they see an 
opportunity to finally come up with their plan, their version of how to provide some health 
reform to the nation.  And let me just look at my notes.  There is this one quote from several 
congressmen, including Representative Ryan from Wisconsin, who say, in an op-ed, they say, 
quote; Under Obamacare, government controls your choices.  Under our proposal, you will.  
There’s not a lot of detail, but there is a lot of rhetoric kind of like talking about freedom and 
choice and their ideas about tort reform and tax credits and somehow making the individual 
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mandate go away.  We don’t – there is no real firm plan here from the Republicans, though.  But 
they are thinking.   
 
In terms of the Democrats, if the subsidies go away, I think the Democrats will try to salvage the 
Affordable Care Act as much as they can, which means trying to find ways to make it as easy as 
possible for the 34 states that have not created state exchanges to create those state exchanges in 
some shell of a way and really have healthcare-dot-gov, the federal exchange, continue to run 
those exchanges.   
 
Eleanor Barrett:  Ted, Dan talked about this on the federal level.  How do you see the politics 
playing out on the state level?   
 
Theodore Ruger:  Well, if the court rules for the challengers in King vs. Burwell, it will be 
another fascinating episode of federalism in the 34 state capitols.  There will be some states, like 
Pennsylvania, where there’s, I think, is an immediate political coalition to try to get the subsidies 
back and that will result in either an executive order or a statute to say we are establishing a state 
exchange, and then as quickly as possible, and Dan alluded to this, they would probably try to 
delegate as much back to HHS and use the healthcare-dot-gov.  So, I think certainly within a 
year, here in Pennsylvania, citizens will receive the subsidies again.  But that takes a motivated 
state.   
 
There will be other states, like Texas, where there may be such ideological opposition, either 
from the governor or the legislature, that it actually puts the Republican leadership in those states 
in a real tough choice.  Because unlike the Medicaid expansion where the burden is felt by the 
poorest of the poor and the politically disenfranchised, in a sense, these objecting red states 
would be taking a political principle position against the Affordable Care Act that hurts their 
own middle class citizens and their own hospital industry.  And so it actually would force a very 
tough set of political choices in the red states.  Ironically, a Supreme Court ruling against the 
government might hurt the Republicans in the next election because it will put Republican 
governors in the position of denying their own citizens health care.   
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Eleanor Barrett:  Okay, well, Dan, Ted, thank you so much.  I learned a lot and really enjoyed 
our conversation today.   
 
Dan Gorenstein:  Thank you very much.   
 
Theodore Ruger:  Thank you. 
 
[00:36:51] 
